Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

duly 1, 2004

Annud Access Charge Tariff Flings WCB/Pricing 04-18

To: Marlene H. Dortch
Office of the Secretary

REPLY OF MOULTRIE INDEPENDENT TEL EPHONE COMPANY
TOAT&T CORP. PETITION TO SUSPEND AND INVESTIGATE

Pursuant to Section 1.773(b) of the Fedeed Communications Commisson's
(Commission) rules and the Commission's Order, DA 04-1049, released on April 19, 2004}
Moultrie Independent Telephone Company (Moultrie) respectfully submits this Reply (Reply) to
AT&T Corp’s (AT&T) Pdition to Suspend and Investigate (Petition) the annud interdate
access taiffs filed on June 16, 2004 by vaious locd exchange cariers (LECs), including
Moultrie?

As demondrated beow, AT&T fails to sudain its burden under the Commisson’'s Rules
regading its dam agang Moultrie.  Thus the Commisson mugt dismiss AT&T's Peition.
AT&T dams that Moultri€'s operationd expenses are unreasonable, but it fals to provide any
Subgtantiation of its naked cdam. In fact, Moultrie denies AT&T's clam tha its operationd

expenses ae unreasonable because they are modly related to regulatory compliance and

1 In the Matter of July 1, 2004 Annual Access Charge Tariff Filings, Order, DA 04-1049, (Apr.
19, 2004).

2 petitionof AT&T Corp. WCB/Pricing 04-18 (June 23, 2004).
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participation in Commisson rulemakings. Therefore these costs are per se lawful. Further, they
ae on a pa with other companies and a nationd average that AT&T supplies  Moultrie
repectfully requests that the Commisson dismiss AT&T's Petition and dlow Moultrie's tariff to

become effective asfiled.

DISCUSSION

Moultrie is a smdl, rurd independent teephone company operating 836 resdentiad and
business access lines in and about the village of Lovington, Illinois.  As such, Moultrie qudifies
as a “rurd telephone company” pursuant to 47 U.S.C § 153(37), and it operates in a high-cost
rurd area

l. CLAIMSRAISED BY AT&T DO NOT SATISFY THE BURDEN

IMPOSED BY COMMISSION RULES

As demondtrated below, AT&T has not met its burden as set forth in the Commisson's
Rules and, therefore, its clam to suspend Moultrie's tariff because of dlegedly high operationa
expenses must be denied. As required by the Commisson’s Rules, a taiff filing is “consdered
prima facie lawful . . . unless the petition .. . shows. . . [t]hat there is a high probability the tariff
would be found unlawful after ... investigation.”®

In acknowledgment that its dam fails to rise to the level of an unlawful act AT&T dates
that there is a “gap in the Commission’s Rules”®  Assuming the rdevance of such a gep in the
Rules, this is not a rulemaking proceeding under the Adminidrative Procedure Act, 0 the gap,

such as it may be, can not be bridged by the indant Petition. Neverthdess, AT&T fruitlesdy

3 47 C.FR. L.773 (a)(1)(ii).

4 AT&T Ptition, supranote 2, at 7.
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attempts to supplant the Universd Service Fund (USF) limit on the amount of corporate
operations expense into access charges. Moultrie submits that any arbitrary disalowance of
operational expenses into its access charges can not be universadly imposed because these
expenses vary dramaticaly across the country from company to company. Supeficidly placing
a limit on operational expenses could drive LECs out of places like Lovington, lllinois, or other
high cot communities ~ AT&T has paently faled to demondrate any lawful basis for
suspenson or that an invedigation would uncover an unlawful act as required by the
Commission’s Rules®

AT&T's cdam agang Moultrie modly reaes to legd counsd and regulatory
compliance costs insofar as they fit under the definition of operationd expenses® Any abitrary
limit on operationa expenses related to obtaining advice and counsd essentid for Moultrie to
understand and comply with the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (the Act), and the subsequent regulations implemented by the
Commisson, would conditute an unconditutional eroson of the right to counsd. Compliance
with the Commisson’'s Rules and the Act is inherently complex and costly in the post-1996 Act
environment.  As it happens, Moultrie€ s management is steadfast in complying with the Act and
the Commisson’'s Rules thereunder and it follows the practice of obtaining the advice of counsd
and its business consultants, asit deems prudent.

Over the last two years, compliance with Communicaiions Assisance for Law
Enforcement (CALEA), Local Number Portability (LNP), E-911, Universa Service Fund (USF),

ILEC payphone compensaion obligations and various other Commisson filings accounted for

® 47 CF.R. L.773 (a)(1)(ii)(A).

® AT&T Petition, supranote 2, at 7.
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the bulk of Moultries legd (operationd) expenses. It is evident that AT&T's effort to
superficidly place a limit on Moultrie€s or any other company’s operationad expenses is both
unlawful and contrary to the public interest, especidly insofar as Universad Service is concerned.

AT&T has faled, as it mud, to demondgrate how Moultrie's dleged high operationd
costs -- assuming arguendo that they can be deemed high — actudly harm competition
subgtantidly more than “the injury to the public arisng from the unavailability of the [exchange
carrier] service pursuant to the rates and conditions proposed in the tariff filing.”” It is dear thet
here, too, AT& T hasfailed to satisfy its burden under the Rules.

Contrary to AT&T's conclusory datement that might leed the Commisson to believe
otherwise, exchange carier competition is dive and wdl in Lovington, lllinois as a result of
Moultrie's compliance with its Equa Access obligations under the Rules. If competition is
“impeded” as AT&T suggests, why was AT&T the only Interexchange Carrier (“IXC”) thet filed
a petition to suspend Moulltri€ s tariff?

AT&T has dso faled to demondrate, as required by the Commisson's Rules, that
“irreparable injury will result if the tariff filing is not suspended”® and that “suspension would
not otherwise be contrary to the public interest.”® Without rationae or other justification, AT&T
merdly parrots the “magic words’ about lessening competition. So, AT&T has clearly failed to

meet its burdens under the Rules, and its Petition for sugpenson must be denied.

" 47 CF.R. L.773 (8)(1)(ii)(B).
8 47 C.FR. 1L.773 (a)(1)(ii)(C).

® 47 CF.R. 1.773 @)(1)(ii)(D).
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. MOULTRIE'SOPERATIONAL EXPENSES ARE NOT UNREASONABLE

Moultrie does not concur in the Nationd Exchange Carier Asociaion (NECA) traffic
sengdtive tariff. This is because Moultrie has been obligated snce 1986, by order of the lllinois
Commerce Commisson, to file its own codt-based interstate access tariff so that the rates, terms
and conditions of the interstate tariff could be mirrored in Moultrie's dtate access tariff. Cost-
based tariffs recover reasonable expenses, including as previoudy noted, legd fees for regulatory
compliance.  AT&T unfarly and incorrectly compares Moultrie's operationa cods with those of
concurring NECA members whose operationd costs can be substantialy lower than Moultrie€'s
because their NECA tariff concurence includes the legd sarvices required for tariff filings,
participation in FCC proceedings, and compliance with other regulatory burdens® Should the
Commisson rule in AT&T's favor, other nortconcurring NECA members may be forced ether
to concur in the NECA taiff, or forego the legd counsd and representation for regulatory
compliance that management would normaly deem necessary and prudent. This would lead to a
discriminatory, chilling effect on LECS sdf-participation before the Commisson and LECS
ability to redress grievances before the government.

Moultrie denies that its dated operational costs are subgtantialy higher than any of the
LECs liged on AT&T Exhibit C-4. Assuming any vdidity to AT&T's cdam, which Moultrie
does not, if one were to caculate the percentage of operating cost per loop*! by andyzing the 15

LECs liged in AT&T Exhibit C-4, it is gpparent that Moultrie is below the average operating

10 AT&T Petition, supra note 2, exhibit G-4 (comparing MOULTRIE with 97 NECA members
and only two other non-NECA members). A true comparison is impossible with the data given
by AT&T because total corporate expenses for 2004 and 2005 are only shown for Moultrie.

11 See AT&T Exhibit G4. The percentage was caculated as follows: ¢/b x 100 = percentage of
cost for one loop.
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cost per loop for those companies. Moultri€'s percentage of operating cost per loop is .12%
while the average of the 15 LECs is .28%, meaning Moultri€'s operating costs per loop ars under
the average by .16% -- or better than the average by over 50%.
1. AT&T'SCLAIM AGAINST MOULTRIE APPEARSTO BE A SCANT
AFTERTHOUGHT

AT&T has petitioned for suspenson and invedtigation of nine LECs, but it only has a
gngle, scant and unsupported clam agang Moultrie A brief summary of AT&T's dams
agang the eight other LECs makes it gpparent that AT&T's cdlam agangt Moultrie was a mere
afterthought. AT&T's pdition initidly dams tha seved LECs have exceeded the
Commission-prescribed rate-of-return leve of 11.25%, but Moultrie was not included in this
dam.!? Nor is Moultrie included in AT&T's assertion that the LECs should make adjustments
in order bring their overal returns within the 11.25% range® Also, no assertion was made that
Moultrie had understated prospective traffic and overdated loca switching and information
surcharge rates.'

AT&T does not clam that Moultrie failed to remove certain amounts for locad switching

t15

suppor Nor did it dam that Moultries tariff overdated access rates by implementing

increases to pre-subscription expenses!® Moultrie was dso not induded in the daim that certain

12 AT&T Petition, supra note 2, at 2-3.
13 |dat 4.

“1dat9.

> |dat 10.

16 1dat 11.
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LECs forecast of DSL invesment was overstated'’ or that cetain LECs taiffs unlanfully
recover DSL costs for specia access customers®®  AT&T did not daim that Moultrie filed an
excessve cash working capitd requirement,’® nor did it daim that Moultrie failed to comply

with FCC regulations to provide required cost datain support of its access tariff filing.2°

V. CONCLUSION

The de minimis clam brought by AT&T agangt Moultrie cannot be sustained because
AT&T clealy did not meet its burden under Section 1.773(8) of the Commisson’'s rules. A
suspension of Moultrie's tariff leading to any disdlowance of dated and just operaing expenses
— for regulatory compliance efforts — would have a chilling effect on LECs that make a legd and
rational business decison not to concur in the NECA treffic sendtive tariff. AT&T's dams
agang Moultrie are not supported by any cogent andyss of the data on which it relies. In fact,
this data demondrates that Moultri€'s operationd expenses are on a par with other LECs.
AT&T's pdition for sugpenson and investigation must be denied. And, findly Moultrie can not

condtitutionaly be stripped of advice of counsdl and that of other consultants.

7 |d at 13.
18 1d at 14.
¥ 1d at 16.

20 |d at 17.
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Respectfully submitted,

DM/ A_‘Qzu\

David A. Irwin

Counsel for Moultrie Independent
Telephone Company

Irwin, Campbell & Tannenwald, P.C.

1730 Rhode Island Avenue, N.W., Suite 200
Washington, DC 20035-3101

Tel. 202-728-0400

Fax 202-728-0354

June 29, 2004
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CERTIFICATE OF SERVICE

I, Jared B. Weaver, do herby certify that I have, this 29th day of June 2004 caused to be sent

first class United States mail, postage prepaid, a copy of the foregoing “Reply” to the following:

Judy Sello*

AT&T Corp.

Room 3A229

One AT&T Way
Bedminster, NJ 07921

David L. Lawson*

Christopher T. Shenk

Sidley Austin Brown & Wood, LLP
1501 K Street N.W.

Washington, D.C. 20005

Counsel for AT&T Corp.

David C. Bartlett

ALLTEL Communications

1 Allied Drive P.O. Box 2177
Little Rock, AR 72203-2177

Gerard J. Duffy

Blooston, Mordofsky, Dickens
Duffy & Prendergast

2120 L Street, N.W.

Washington, D.C. 20037

Counsel for Chillicothe Telephone

Michael J. Shultz, Vice President
Regulatory & Public Policy

Consolidated Communications Company
(TXU Communications and Fort Bend Tel)
300 Decker Drive

Irving, TX 75062-8136

Ron Ottaway, Senior Consultant
GVNW Consulting, Inc.

3220 Pleasant Run

Springfield, IL 62707

*Hand Delivery or Facsimile
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Bill Cook

NECA

80 South Jefferson Road
Whippany, NJ 07981

Scott Duncan

Staff Director — Regulatory Affairs
John Staurulakis, Inc.

6315 Seebrook Road

Seabrook, MD 20706

Counsel for Coastal Utilities, Inc.
Concord Telephone Company
Farmers Telephone Cooperative, Inc.
Hargray Telephone Company

Horry Telephone Cooperative, Inc.

Alex Vega, Area Manager
Tariff Administration

SBC Communications

Four SBC Plaza, Room 1970.04
Dallas, TX 75202

Counsel for SBC (Nevada Bell)

Gregory J. Vogt

Wiley, Rein & Fielding LLP

1776 K Street, NW

Washington, D.C. 20006-2304
Counsel for Virgin Islands Telephone
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/ ~Jared B. Weaver




